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Finance and Constitution Committee 

25th Meeting 2017 (Session 5), Wednesday 1 November 2017 

European Union (Withdrawal) Bill: Scottish Government Legislative Consent 
Memorandum 

1. The purpose of this paper is to provide information for the Committee’s
evidence session in relation to the European Union (Withdrawal) Bill at which it will
take evidence from—

 Michael Clancy, Director of Law Reform, Law Society of Scotland;
 Professor Laura Cram, Professor of European Politics, University of

Edinburgh;
 Professor Jim Gallagher, Research Fellow, Nuffield College, Oxford

University;
 Professor Michael Keating, Professor of Politics, University of Aberdeen; and
 Professor Aileen McHarg, Professor of Public Law, University of Strathclyde.

Written evidence to the Committee 

2. The Committee issued a call for evidence seeking views on the impact of the 
Bill upon the devolution settlement at the start of the Parliament’s summer recess.

3. 15 responses were received. These can be accessed on the Committee’s 
website via the following link:
http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/106324.aspx

4. An overview of written evidence is available on the Committee’s website 
here: http://www.parliament.scot/S5_Finance/General%20Documents/
Summary_of_Evide nce.pdf

5. Written submissions provided by those participating in the evidence session 
are provided at Annexe A. Please note that Professor Laura Cram was unable to 
provide a written submission on this occasion. 

Committee Clerks 
October 2017 

http://www.parliament.scot/S5_Finance/General%20Documents/Summary_of_Evidence.pdf
http://www.parliament.scot/S5_Finance/General%20Documents/Summary_of_Evidence.pdf
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ANNEXE A: INDIVIDUAL RESPONSES FROM WINESSES 

Law Society of Scotland 

Michael Clancy, Director of Law Reform 

Introduction 

The Law Society of Scotland is the professional body for over 11,000 Scottish 
solicitors.  With our overarching objective of leading legal excellence, we strive to 
excel and to be a world-class professional body, understanding and serving the 
needs of our members and the public.  We set and uphold standards to ensure the 
provision of excellent legal services and ensure the public can have confidence in 
Scotland’s solicitor profession. 

We have a statutory duty to work in the public interest, a duty which we are strongly 
committed to achieving through our work to promote a strong, varied and effective 
solicitor profession working in the interests of the public and protecting and 
promoting the rule of law. We seek to influence the creation of a fairer and more just 
society through our active engagement with the Scottish and United Kingdom 
Governments, Parliaments, wider stakeholders and our membership.    

The Society’s Constitutional Law Sub-committee welcomes the opportunity to 
consider and respond to the European Union (Withdrawal) bill.  The Sub-committee 
has the following evidence to submit to the Scottish Parliament’s Finance and 
Constitution Committee.   

General Comment 

The UK’s exit from the EU is arguably the most significant constitutional 
development to affect the UK since 1945. The UK’s exit from the EU has so many 
significant aspects including economic, financial, legal, social, and cultural, which will 
affect every person living in the British Isles and it has as much potential to affect 
people living in the EU in some ways which are known and understood and in other 
ways which are currently unpredictable. The impact of the change however will also 
have a breadth, depth and far reaching effect for the immediate future and for 
several years to come. 

Accordingly the European Union (Withdrawal) Bill is perhaps the most 
constitutionally significant measure to come before Parliament for many years.  The 
long title of the bill implies that the bill is relatively simple. It states that the bill is to 
Repeal the European Communities Act 1972 and make other provision in connection 
with the withdrawal of the United Kingdom from the EU.  This is however no short or 
easily understood bill.  In our view it is very complex, sometimes difficult to interpret, 
and often lacking in clarity.  This bill will deconstruct the supranational legal order to 
which the UK has belonged since 1972 and reconstruct in the domestic legal order 
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many aspects of that accumulated body of EU law. Parliament will have a difficult 
task in properly scrutinising the bill in the time allowed.  The Government should be 
generous and permissive with suggestions to improve or clarify the bills clauses as it 
passes through Parliament. 

We also recommend that the UK Government and the Scottish Government 
commence an early programme of consultation on the draft subordinate legislation 
which will be needed under the bill.  The large number of orders and the relatively 
short period for scrutiny means that early consultation will be important in ensuring 
that the transposition of EU law into domestic can be as efficient as possible. 

Specific Comment 

Clause 1 - Repeal of the European Communities Act 1972 

Clause 1 of the bill repeals the European Communities Act (ECA) 1972 on exit day 
which is a date to be appointed in regulations by a Minister of the Crown.  The 
precise date is currently unknown but in terms of Article 50 of the TEU the Treaties 
cease to have effect upon the expiry of two years from the notification of withdrawal 
date unless the Withdrawal Agreement is completed or the period of negotiation is 
extended.  Accordingly the current working hypothesis is that the UK will leave the 
EU at the on 29 March 2019. 

The ECA’s repeal will remove the legal method for reception and implementation of 
the EU Treaties, the mechanisms for referring matters to the CJEU, the provisions 
for repeal and amendment of the law and a number of other specific provisions 
concerning the Common Agricultural Policy, EU Offences, Furnishing of Information 
to the EU and the adoption of pre-accession treaties including the European Coal 
and Steel Community Treaty, the European Economic Community Treaty, the 
Euratom Treaty and a number of other Agreements relating to institutions such as 
the Council and the Commission.  The explanatory notes state this will have the 
effect of “removing the mechanism for the automatic flow of EU law into UK law… 
and removing the power to implement EU obligations (paragraph 18)”.  The UK will 
therefore “cease to have obligations under EU law” going forward. 

Our Comment 

1.1 This will achieve the UK Government’s objective of repealing the ECA on exit 
day. 

Clause 2 - Saving for EU – derived domestic legislation 

Clause 2 is the saving provision for EU-derived domestic legislation and provides 
that:  
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(1) EU-derived domestic legislation, as it has effect in domestic law immediately 
before exit day, continues to have effect in domestic law on and after exit day 

Clause 2(2) defines EU derived domestic legislation as meaning any enactments, so 
far as: 

(a) made under section 2(2) of, or paragraph 1A of Schedule 2 to, the European 
Communities Act 1972, 

“(b) passed or made, or operating, for a purpose mentioned in section 2(2)(a) or (b) 
of that Act…” 

Enactment is defined in clause 14(1) as meaning “an enactment whenever passed or 
made” and includes: 

(a) an enactment contained in, or in an instrument made under, an Act of the 
Scottish Parliament….” 

Our Comment 

2.1 This will achieve the UK Government’s objective of retaining the EU-derived 
domestic legislation and maintaining its effect after the exit day, subject to the 
exceptions in clause 5 and Schedule 1.  However there are some issues about the 
meaning and effect of this provision. 

2.2 The intention would appear to be to include any enactment which has effect in 
domestic law immediately before exit day (i.e. any pre exit enactment)  but, in view of 
the reference in clause 2(2)(b) to any enactment “passed or made”, what happens 
about: 

i. any bill for an Act of the Scottish Parliament (ASP) which has been passed but 
not yet enacted (i.e. received the Royal Assent before exit day?  It is assumed 
that it is only intended to refer to enactments which are enacted or made but this 
provision appears to assume that Acts are enacted as soon as they are passed. 
This is the case with UK Acts but it is not the case with ASPs –see the comment 
at 5.2 below. It is therefore suggested that the reference to “passed” in clause 
2(2)(b) needs clarification. 
 

ii. an enactment which has been enacted or made before that day but not yet 
commenced? In view of the fact that clause 2(1) refers to “EU-derived legislation 
as it has effect in domestic law immediately before the exit day”, it is assumed 
that it may only be intended to refer to enactments which have been commenced 
and taken effect but this should also be clarified; and, 
 

iii. an enactment which is in force before exit day but which is stated to apply after 
that day?  Clause 2(1) suggests that it may only be intended to refer to an 
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enactment as it is operative before exit day. However, in view of the fact that this 
is expressly spelt out in the definition of “direct EU legislation” in clause 3(3)(a) 
and not in clause 2, this should be clarified. 

Clause 3 - Incorporation of direct EU legislation 

Clause 3 provides that “direct EU legislation” so far as “operative” immediately 
before exit day forms part of UK law on and after exit day.   

Our Comment 

3.1 This will achieve the UK Government’s objective of converting direct EU 
legislation into domestic law on and after exit day, subject to the exceptions in clause 
5 and schedule 1.  However it is recognised that some of this legislation will need to 
be amended in order to operate effectively using the powers in clause 7. 

Clause 4 - Saving for rights etc. under section 2(1) of the ECA  

Clause 4 provides that any rights, powers, liabilities, obligations, restrictions, 
remedies and procedure which are recognised, available and enforced before exit 
day will continue on and after that day to be recognised, available and enforced in 
domestic law. 

This is also subject to clause 5 and Schedule 1. 

Our Comment 

4.1 This will achieve the UK Government’s objective of ensuring that remaining EU 
rights and obligations which are not specifically dealt with in clauses 2 or 3 will 
continue on and after exit day to be recognised, available and enforced in domestic 
law. 

4.2 Clause 4 is a general sweep up clause which ensures that any remaining right 
not covered by clauses 2 or 3 will continue to be recognised and available in 
domestic UK Law. The explanatory notes clarify that these include rights related to 
the four freedoms such as non-discrimination on the ground of nationality, citizenship 
rights, rights of movement and residence deriving from EU citizenship, Customs 
Union, free movement of workers, freedom of establishment and the freedom to 
provide services, free movement of capital, competition law, internal taxation, 
economic co-operation and equal pay and the European Investment Bank.  Such 
directly effective rights will also include those arising under other treaties such as the 
EEA Agreement, Euratom and International Agreements made by the EU with third 
countries and multilateral agreements to which both the EU and the UK are a party 
(paragraph 89). 

4.3 We question how this clause will apply to directly effective rights such as those 
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relating to free movement of persons, goods, capital and services as expressed in 
the treaties.  The explanatory notes state that it is “the right itself that is converted 
not the text of the article itself.” (paragraph 88).  In our view it is very difficult to 
divorce the right from the text which creates it. Ministers should explain how this 
actually will work in practice. 

4.4 We also question how effective the continued enforcement of these rights will be 
in view of paragraph 3 of Schedule 1 which provides: 

“3 (1)  There is no right of action in domestic law on or after exit day based on a 
failure to comply with any of general principles of EU law. 

    (2)  No court or tribunal or other public authority may, on or after exit day— 

(a) disapply or quash any enactment or other rule of law, or 

(b) quash any conduct or otherwise decide that it is unlawful, 

because it is incompatible with any of the general principles of EU law.”  

Ministers should explain how the rights which are referred to in clause 4 relate to the 
general principles of EU law and, to the extent that they consist of, or fall within, 
those general principles, how it is envisaged that those rights will be available and 
able to be enforced in domestic law. 

Clause 5 - Exceptions to savings and incorporation 

Clause 5 details two exceptions to the saving and incorporation provisions in clause 
2 and 3.  These are that:- 

(a) The principle of the supremacy of EU law will not apply to any enactment or rule 
of law passed or made on or after exit day but will apply to the interpretation, 
disapplication or quashing of any enactment or rule of law passed or made before 
exit day.  

(b) The Charter of Fundamental Rights is not part of domestic law on or after exit 
day. 

Our Comment 

Principle of supremacy of EU law 

5.1 We are concerned about the approach taken in Clause 5(1) which states that:  
The principle of the supremacy of EU Law does not apply to any enactment or rule of 
law passed or made on or after exit day.  What is the actual intended effect of this 
provision? Is it merely a declaratory sub-section or does it simply pave the way for 
the retention of the principle in Clause 5(2).  
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In our view there is a particular difficulty with the application of this principle to 
retained EU law because it is difficult to interpret to what law the principle in fact 
applies.  Clause 5.2 states that the principle of the supremacy of EU law continues to 
apply…..to the interpretation, disapplication or quashing of any enactment or rule of 
law passed or made before exit day.  The relationship between the supremacy of EU 
law and retained EU law under the bill is not clear as Professor Mark Elliott has 
identified if “retained EU law is domestic law, can it inherit the “supremacy” of the 
“EU law”.  Questions may also be asked as to whether it applies to all retained EU 
law or only some retained EU law.  How does this supremacy principle apply to EU 
derived domestic legislation under Clause 2(2) when that domestic legislation has 
not benefited from supremacy?  Does retained EU law under Clauses 3 and 4 
benefit from the supremacy of EU law as provided for in Clause 5(2)?    

5.2 Clause 5(2) refers to “an enactment passed or made before exit day”.  This 
appears to be intended to refer to enactments which are enacted or made before exit 
day.  Paragraph 96 of the explanatory notes states that an Act is passed when it 
receives the Royal Assent.  However this is not the case for ASPs. An ASP is 
passed by the Scottish Parliament if it is approved at the end of its final stage but 
then normally 4 weeks have to elapse before it can be submitted by the Presiding 
Officer for Royal Assent during which time the bill can be referred by the Advocate 
General, the Lord Advocate or the Attorney General to the Supreme Court and to the 
European Court.  It is only enacted when it receives Royal Assent – see sections 32, 
33, 34 and 36(1)(c) of the Scotland Act 1998.  As worded it is therefore suggested 
that it should be clarified whether it is intended only to apply to ASPs which have 
been enacted before the exit day and not just passed before that day. This raises a 
similar point as in comment 2.2 above. 

5.3 Clause 5(2) only refers to “an enactment passed or made before exit day”. It is 
not necessary for the enactment to be in force or operative before that day. This is 
therefore different from the scope of EU derived legislation in clause 2(1). As clause 
5(2) is meant to be an exception to the saving of the provisions in, inter alia, clause 
2, should it not match the scope of the saving itself? Otherwise the effect of clause 
5(2) would appear to be to apply the principle of the supremacy of EU law to 
enactments which do not fall within the scope of the saving for EU derived 
legislation. 

Charter of Fundamental Rights 

5.4 Clause 5(4) provides that the Charter of Fundamental Rights is not part of 
domestic law on and after exit day. Paragraphs 99 and 100 of the explanatory notes 
argue that it is unnecessary to include it as part of retained EU law because the 
Charter merely codifies rights and principles already inherent in EU law and would 
therefore form part of that law when it becomes retained EU law. However even if 
this was the case (and this is arguable), it would then make no difference if the 
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Charter did form part of the retained EU law. This does not, therefore, appear to be a 
sufficient reason for excluding the Charter from forming part of retained EU law in the 
same way as other pre exit EU law.  

5.5 It makes sense for the Charter to form part of retained EU law because it only 
applies in areas to which EU law applies.  It is therefore suggested that the UK 
Government should reconsider its decision not to include the Charter as part of 
retained EU law which would then form part of domestic law on and after exit day. It 
would at least be helpful to our domestic courts to rely upon its terms when 
determining the validity, meaning and effect of retained EU law. 

5.6 Although some might argue for the Charter to form part of domestic law for all 
purposes and quite separate from retained EU law.  This might create complications 
with its relationship to the rights under the ECHR and the Human Rights Act 1998. 

General principles of EU law 

5.7 Clause 5(5) provides that clause 5(4) does not affect the retention in domestic 
law of any EU fundamental rights or principles which exist irrespective of the Charter. 
These fundamental rights or principles are not defined nor identified:- 

It would be helpful if the UK Government could identify what are the fundamental 
rights or principles it considers are retained in domestic law and whether, or to what 
extent, they are included in the definition of “retained general principles of EU law” in 
clause 6(7). Clause 6(7) defines the “retained general principles of EU law” as - 

the general principles of EU law, as they have effect in EU law immediately before 
exit day and so far as they – 

(a) relate to anything to which section 2, 3 or 4 applies, and 

(b) are not excluded by section 5 or Schedule 1, 

This is not a clear or helpful definition.  The fundamental rights and principles which 
exist “irrespective of the Charter” should be set out in the bill. 

5.8 However, to the extent that the fundamental rights or principles of EU law which 
are saved in clause 5(5) fall within the general principles of EU law, the saving 
appears to have limited effect because of paragraph 3 of Schedule 1 which provides: 

3 (1) There is no right of action in domestic law on or after exit day based on a failure 
to comply with any of  the general principles of EU law. 

   (2) No court or tribunal or other public authority may, on or after exit day— 

(a) disapply or quash any enactment or other rule of law, or 

(b) quash any conduct or otherwise decide that it is unlawful, 
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because it is incompatible with any of the general principles of EU law.  

These general principles can, however, be used to interpret the meaning of any EU 
retained law. 

We recommend that the UK Government should reconsider the removal of the 
Charter of Fundamental Rights and take stock of concerns which are held by many 
about the potential for erosion of human rights which may occur as the result of the 
removal of the Charter and the creation of difficulties for the UK Courts interpreting 
retained EU law in the absence of the Charter. 

Clause 6 - Interpretation of retained EU law  

Clause 6(1) provides that a Court or Tribunal is not bound by European Court 
principles or decisions made on or after exit day and cannot refer a matter to the 
European Court on or after exit day.  But clause 6(2) provides that a Court or 
Tribunal whilst it need not have regard to anything done after exit day by the 
European Court may have regard to it if it considers it appropriate so to do. 

Clause 6(3) provides that questions as to the validity, meaning or effect of retained 
EU law are to be decided (so far as it is unmodified on or after exit day) in 
accordance with any retained case law and any retained general principles of EU law 
whilst having regard to EU competencies and their limits immediately before the exit 
day. 

Clause 6(4) qualifies clause 6(3) by providing that neither the Supreme Court nor the 
High Court of Justiciary sitting as the Court of Appeal (other than in relation to 
compatibility issues or devolution issues) is bound by any retained EU case law. 

Our Comment 

6.1 We agree with the provisions of clause 6(2) and 6(4) and welcome the 
recognition by the UK Government that the High Court of Justiciary is the highest 
criminal court in Scotland from which there is no right of further appeal in criminal 
matters to the UK Supreme Court (although there can be applications to the UK 
Supreme Court concerning ECHR compatibility and devolution matters referred to in 
clause 6(4)(b)(i) or (ii)). 

6.2 There is no provision in this clause which expressly deals with the situation 
where there are pending cases before the domestic courts on exit day.  But, given 
that clause 6(1)(b) appears to be quite absolute in its terms, it could be argued that it 
would apply to such pending cases and prevent such a court from referring a matter 
to the ECJ on or after that day even although it could have done so on the previous 
day. However, it is thought that such a construction might be objectionable on the 
grounds that it is retrospective if it applies to pending cases. 
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6.3 There is also no provision in this Clause which deals with the issue of cases 
pending before the European Court on exit day.  The nature of retained EU law is 
such that it affects economic and governance rules across the spectrum. The impact 
of EU law on litigants is not exclusively from the top down. We have the following 
questions: 

 Whether all cases, or only some selection of those cases, which are pending 
before the ECJ on exit day should continue to be dealt with by the ECJ? Or 
 

 Whether it should be possible in any case, which is pending before the Scottish 
courts on exit day and which raises an EU question, to refer that question to the 
ECJ on and after exit day? 

We note that this is an issue which is the subject of negotiation between the UK and 
the EU. Both parties have produced negotiating positions.  We urge both the UK and 
the EU to come to an agreement which respects the rule of law, the proper 
administration of justice and is in the interests of litigants. 

6.4 In relation to the definition of “retained EU law” in clause 6(7) it would be helpful 
to have clarification about when or whether a provision will cease to be retained EU 
law for instance if it has been modified significantly over time. 

Clause 7 - Dealing with deficiencies arising from withdrawal  

Clause 7(1) empowers a Minister of the Crown, by regulations, to make such 
provision as the Minister thinks appropriate: to prevent, remedy or mitigate (a) any 
failure of retained EU law to operate effectively or (b) any other deficiency in the 
retained EU law arising from the withdrawal of the UK from the EU. 

Clause 7(2) provides examples of those deficiencies such as that the retained 
provisions have no practical application after the UK has left the EU or that the EU 
law confers functions on EU entities which no longer have functions in relation to the 
UK or makes provision for reciprocal arrangements between any part of the UK or a 
public authority in the UK and the EU, an EU entity, a member state or a public in a 
member state or other arrangements which follow the same pattern and EU 
references which are no longer appropriate. 

Clause 7(4) provides that regulations may make any provision that could be made by 
an Act of Parliament.  This would enable the regulations to amend or repeal 
provisions in Acts of Parliament (and ASPs or devolved orders) or to sub-delegate 
powers, including the power to make regulations, to a public authority. Clause 7(5) 
further clarifies that the regulations may provide for functions of EU entitles to be 
exercisable by a public authority in the UK and for the establishment of new public 
authorities in the UK. 

These powers are, however, subject to the restrictions in Clause 7(6) which provides 
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that the regulations cannot impose or increase taxation, make retrospective 
provision, create criminal offences, be made to implement the withdrawal agreement, 
or amend, repeal or revoke the Human Rights Act l998 or the Northern Ireland Act 
l998.   

Clause 7(7) puts a time limit of two years after exit day on the making of regulations 
under this provision. 

Part 1 of Schedule 7 contains provisions relating to the scrutiny of regulations made 
under clause 7. 

Our Comment 

7.1 We recognise that it is necessary (a) to adapt retained EU law to enable it to 
work appropriately in the UK on and after exit day and (b) given the scale of the 
amendments required and the limited time in which to do it, to confer wide ranging 
powers, including Henry VIII powers to amend Acts and ASPs, on the UK 
Government and devolved Governments to do so by regulations. 

7.2 However, as the House of Lords Select Committee on the Constitution pointed 
out, in its Report on “the Great Repeal bill and Delegated Powers” (9th Report, 
Session 2016-17), the challenge is how to grant such:  

relatively wide delegated powers for the purpose of converting EU law into UK law, 
while ensuring that they cannot also be used simply to implement new policies 
desired by the Government in areas which were formerly within EU 
competence….We consider that Parliament should address this challenge in two 
distinct ways. First, by limiting the scope of the delegated powers granted under the 
Great Repeal bill, and second, by putting in place processes to ensure that 
Parliament has on-going control over the exercise of those powers… 

7.3 We endorse this approach by commenting, firstly, upon the scope of the 
regulation making powers in clause 7 and, then upon the provisions for the scrutiny 
of those regulations in Part 1 of Schedule 7 below. 

7.4 So far as the scope of the regulation making powers is concerned, the House of 
Lords Committee considered there should be an express provision that the powers 
should be used only “so far as necessary to adapt the body of EU law to fit the UK’s 
domestic legal framework”. The bill does not contain any such express provision and 
the powers conferred are not as restricted as the Committee suggested.   

7.5 The powers conferred by clause 7 are limited to make provision: to prevent, 
remedy or mitigate (a) any failure of retained EU law to operate effectively or (b) any 
other deficiency in the retained EU law arising from the withdrawal of the UK from 
the EU but  
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 what constitutes a failure in the retained EU law to operate effectively is not clear 
and could be open to argument or subjective opinion (despite the examples of 
deficiencies in clause 7(2)) because the deficiencies in Clause 7 (2) are not 
exhaustive nor limited to deficiencies of the same kind. 
 

 what provision is made “to prevent, remedy or mitigate” such deficiencies would 
be whatever the Minister considered appropriate which could be quite wide 
ranging. 

The UK Government should consider limiting these powers by amending the bill in 
line with the suggestions by the House of Lords Select Committee, such as to doing 
what is necessary to ensure that the retained EU law can operate in the domestic 
law. 

7.6 Clause 7(6)(f) provides that the regulations made under clause 7 cannot amend 
or repeal the Northern Ireland Act 1998.  Should this exception should also include a 
reference to the Scotland Act 1998 and the Wales Act 2017? 

7.7 As the regulation power in clause 7 is similar to that in clauses 8 and 9 we 
suggest that thought should be given to combining the powers into one clause in the 
bill.  This would simplify the bill and make it easier to understand. 

Clause 8 - Complying with international obligations  

Ministers of the Crown can make regulations to prevent or remedy any breach of the 
UK’s international obligations which occurs as a result of the UK’s withdrawal from 
the EU. 

Similar to clause 7, provisions under regulations arising from this section can make 
any provision that could be made by an Act of Parliament but the regulation making 
power cannot be used to make retrospective provision, create a criminal offence, 
implement the withdrawal agreement or amend, repeal or revoke the Human Rights 
Act l998. 

There is a similar limitation period of that which applies to regulations made under 
clause 7: two years from the exit date. 

Our Comment 

8.1 We have no comments upon the scope of clause 8 but comment upon the 
scrutiny provisions which apply to these regulations in paragraph 5 in Part 2 of 
Schedule 7 below. 

Clause 9 - Implementing the withdrawal agreement  

Clause 9(1) empowers a Minister of the Crown, by regulations, to make such 
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provision as the Minister considers appropriate for the purpose of implementing the 
withdrawal agreement if the Minister considers that such provision should be in force 
on or before the exit day.  

The regulations may make any provision which could be made by an Act of 
Parliament including the amendment of the European Union (Withdrawal) Act.  

Regulations under clause 9 are subject to similar limitations as those made under 
clauses 7 or 8.  

Clause 9(4) provides that regulations under clause 9 cannot be made after exit day. 

Our Comment 

9.1 It is noted that this power to implement the withdrawal agreement by regulations 
is restricted to where (a) the regulations are made on or before exit day and (b) the 
Minister considers that they should be in force on or before exit day. We agree with 
this restriction. 

9.2 We comment upon the scrutiny provisions which apply to these regulations in 
paragraph 6 in Part 2 of Schedule 7 below. 

Clause 10 - Corresponding powers involving devolved authorities  

Schedule 2 makes provision for the devolved authorities to make subordinate 
legislation corresponding to the power to deal with deficiencies in clause 7.  Our 
comments are contained in the section of this paper dealing with Schedule 2. 

Clause 11 - Retaining EU Restrictions in devolution legislation etc. 

Clause 11 amends the legislative competence provisions in section 29 of the 
Scotland Act l998 by deleting the provision of section 29(2) (d) which provides that 
the Scottish Parliament has no competence to legislate incompatibly with EU law by 
deleting “with EU law” and substituting “a breach of the restriction in subsection 
(4A)”. 

Subsection (4A) is provided for in clause 11(1) (b) which inserts the following into 
section 29 of the Scotland Act 1998: 

(4A) Subject to subsections 4(B) and 4(C) an Act of the Scottish Parliament cannot 
modify, or confer power by subordinate legislation to modify, retained EU law. 

(4B) Subsection (4A) does not apply so far as the modification would, immediately 
before exit day, have been within the legislative competence of the Scottish 
Parliament. 

(4C) Subsection (4A) also does not apply so far as Her Majesty may by Order in 
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Council provide. 

Similar provisions are made for the National Assembly for Wales (clause 11(2)) and 
the Northern Assembly (clause 11(3)). 

Clause 11 also imports parts 1 and 2 of schedule 3 making corresponding provisions 
in respect of executive competence and other amendments to devolution legislation. 

The explanatory notes state that “The amendments will replace the former 
requirement with the provision which means that it is outside the competence of the 
Scottish Parliament to modify retained law in a way which would not have been 
compatible with EU law immediately before exit.  This legislative competence test is 
subject to any exceptions which may be prescribed by an order in Council 
(paragraph 130)”. 

Our Comment 

11.1 At present, section 29(2)(b) of the Scotland Act 1998 provides that a provision 
in an ASP is “not law” if it is incompatible with EU law. The new provision does not 
simply replace the reference to EU law with a reference to retained EU law so that 
the Scottish Parliament would be required to legislate in conformity with retained EU 
law. What it does is to prohibit the Scottish Parliament from modifying or conferring 
power by subordinate legislation to modify retained EU law.  In our view, repealing 
the requirement to legislate compatibly with EU law is not the same as legislating in 
such a way as to modify that law.   

11.2 In our view, it is not clear what are the ASPs to which this new provision will 
apply. It appears that it is not intended to be retrospective and that it will only apply 
to post exit ASPs but what is a post exit ASP?   Arguably it is an ASP which is 
enacted on and after the exit day. But this would mean that the bill for such an ASP 
would require to comply with this restriction, even although it was introduced months 
before the exit day and maybe even before the EU (Withdrawal) bill is itself enacted 
and even although it may have been passed by the Scottish Parliament before exit 
day. That is an argument that such legislations might be regarded as retrospective. 
There should be a provision which clarifies what the ASPs are to which this new 
provision will apply. 

11.3 We note the terms of schedule 8 paragraph 29 which provides that the 
amendments made by section 11 and part 1 of schedule 3 do not affect the validity 
of: 

(a) any provision of an Act of the Scottish Parliament made and in force before exit 
day or; 
 

(b) any subordinate legislation made, confirmed or approved and in force before exit 
day. 
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But paragraph 3 of schedule 1 would not appear to allow any challenge to be made 
on and after exit day, or allow any court to quash any ASP, on the grounds that it 
does not comply with the general principles of EU law.  Schedule 8 paragraph 29(2) 
which provides that the validity of anything falling within paragraph 1(a) or (b) is to be 
decided by reference to the law before exit day. 

11.4 The effect of the proposed section 29(4A) is to remove from the legislative 
competence of the Scottish Parliament any matter in retained EU law (i.e. which was 
subject to an EU competence) even although that matter, as such, would not have 
fallen within a reserved matter under schedule 5 of the Scotland Act 1998 e.g. 
agriculture, fisheries, environmental protection etc. 

11.5 There are a number of alternative options in addition to the one in the bill for 
dealing with the complexities of retained EU law and the competence of the devolved 
jurisdictions. This is an area of political debate and we offer these options for 
consideration without endorsing any particular one: 

 
11.6(a) Adopt the provisions in the bill on a transitional basis only and subject to a 
specific cut-off date.  At the expiry of the transitional period, powers in devolved 
areas would revert to the devolved legislatures, unless specific alternatives had been 
put in place.  This would allow the UK Government the opportunity to work out what 
has to be done in light of the UK’s future relationship with the EU, but acknowledge 
that the devolved legislatures will obtain the additional powers within a defined 
timescale. 

 
11.6(b) Repeal the EU law constraint leaving EU competences to fall as determined 
by schedule 5, and any new common frameworks to be established by agreement 
between the UK Government and the devolved administrations. 

 
11.6(c) Replace the cross-cutting EU constraint with new cross-cutting constraints, 
for example to protect the UK single market and/or to comply with international 
obligations.  These might be more or less extensive than the EU law constraint in 
practice, but would have the benefit of (a) an underpinning principle and (b) catering 
for unforeseen cases. 

 
11.6(d) Repeal the EU law constraint and amend schedule 5 to re-reserve specific 
competences to the UK level to enable UK Government to establish common 
frameworks. 
 
Clause 12 - Financial Provision  

We have no comment to make. 
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Clause 13 - Publication and Rules of Evidence 

We agree with the terms of Schedule 5, Paragraph 1 that the Queen’s Printer must 
make arrangements for the publication of each relevant instrument that has been 
published before exit day by an EU entity and a relevant international agreement and 
the decisions of the European Court or any other document published by European 
entity. 

In our response to the White Paper Legislating for the United Kingdom’s withdrawal 
from the European Union we had recommended that once the process of identifying 
EU derived UK law is complete that body of law should be collected in an easily 
identifiable and accessible collection.  We believe that Schedule 5 Paragraph 1 is a 
significant step forward in this direction and will be of significant assistance to those 
to whom this body of law will apply and to their advisers. 

In connection with Schedule 5, Part 2, containing the Rules of Evidence, we agree 
with paragraph 3 that it is important that where it is necessary in legal proceedings to 
decide a question as to the meaning or effect in EU law of any of the EU treaties or 
any other treaty relating to the EU, or the validity, meaning or effect in EU law of any 
EU instrument, that question will be treated as a question of law rather than as a 
question of fact.  This is a sensible provision which will save time and money and the 
expenses of clients in litigation concerning the EU or the validity or meaning of EU 
instruments. 

We question whether it is necessary to simply empower Ministers of the Crown by 
regulations to make provision enabling or requiring judicial knowledge to be taken of 
the relevant matter as stated in Paragraph 4 of Schedule 5, it would appear to be 
unnecessary to make this provision which could easily be made in the Statute itself. 

Clause 14 - Interpretation  

We have no comment to make. 

Clause 15 – Index of Defined Expressions 

We have no comment to make. 

Clause 16 - Regulation  

We have no comment on this clause but we have comments upon Schedule 7 
below.  

Clause 17 - Consequential and Transitional Provisions  

We have the following comments to make: 
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1) The powers given to Ministers under clause 17(1) to make “such provision as the 
Minister considers appropriate in consequence of this Act” are very wide and 
apply to any legislation passed before the EU (Withdrawal) bill is passed.  This 
clause requires amendment to restrain such sweeping powers. 

The only options for the procedure to which the orders under this clause will be 
subject are either affirmative procedure to which the orders under this clause will 
be subject or negative procedure. This approach restrains Parliament in exercising 
adequate scrutiny over the orders concerned.  The need for scrutiny should not be 
sacrificed to the need for speed.  

We recommend adoption of the procedures similar to the Legislative and 
Regulatory Reform Act 2006, which include communication and the possibility of 
super affirmative procedure.   

2) The same comments apply to parts 3 and 4 of schedule 8. 

Clause 18 - Extent  

We have no comments to make other than to note that the position of the Channel 
Islands and the Isle of Man is not reflected in this bill nor are other overseas 
territories. 

Clause 19 - Commencement and Short Title 

We have no comment to make. 

Schedule 1 - Further Provision about Exception to Saving and Incorporation  

Schedule 1, paragraph 1(3) provides that Regulations may provide for a challenge 
which would otherwise have been against an EU institution to be against a public 
authority in the UK.  We believe that provision for such challenges should, for 
clarity’s sake be on the face of the bill.   

Schedule 1, paragraph 3(1) Would not allow any challenge to be made on and after 
exit day, or allow any court to quash, any enactment or rule of law on the grounds 
that it does not comply with the general principles of EU law. In view of our 
comments upon the effect of this provision in paragraphs 5.7 and 11.4 above, it 
would be helpful if the UK Government could explain and clarify 

i. what are the reasons for this provision; 

ii. whether provision is intended to apply to any pre-exit enactment and, if so, 
whether this provision would prevent any challenge being made to any pre-exit 
ASP on the grounds that it is outwith the legislative competence of the Scottish 
Parliament because it is incompatible with those general principles but not on the 
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grounds that it is incompatible with any other pre-exit EU law. 

Schedule 2 - Corresponding Powers Involving Devolved Authorities 

Parts 1,2 and 3 of Schedule 2 confers upon a devolved authority similar powers to 
make regulations as are conferred upon a Minister of the Crown by clauses 7, 8 and 
9. 

Schedule 2 applies to all the devolved jurisdictions but for the purposes of this 
Briefing, we will concentrate upon the position under Part 1 of Schedule 2 in 
Scotland though similar comments apply in relation to the other Parts. 

Comment 

Schedule 2 Paragraph 1(1) confers upon Scottish Ministers powers to make 
regulations to prevent, remedy or mitigate deficiencies in retained EU law and 
paragraph 1(2) confers those powers upon Scottish Ministers acting jointly with a 
Minister of the Crown. Paragraph 7(1) specifies certain circumstances where there is 
a requirement for the joint exercise of these powers, but it is not clear what are the 
other circumstances in which Scottish Ministers have to make the regulations jointly 
with a Minister of the Crown. If the regulations have to be made jointly only when the 
regulations would otherwise be outside devolved competence, it is suggested that 
this should be expressly stated. Otherwise the position is not clear. 

Schedule 2 Paragraph 1(3) applies certain provisions in clause 7, including clause 
7(4) which would empower Scottish Ministers to make any provision which could be 
made by an Act of Parliament. However, this is subject to paragraph 1(4). 

Schedule 2 Paragraph 1(4)(b) provides that regulations made by Scottish Ministers 
cannot confer a power to legislate. There is no such provision in clause 7. No 
explanation is given or known as to why there is this difference and it is suggested 
that it should be omitted. 

Schedule 2 Paragraph 2(2) requires any regulations made by devolved authority to 
be within “devolved competence” as that expression is defined in paragraphs 9 to 12.  
But there is already a definition of “devolved competence” in s. 126(1) of the 
Scotland Act where it is provided that, when used in connection with the exercise of 
functions, it is to be construed in accordance with s. 54 of the Scotland Act. It is 
suggested that it is confusing to give this expression a different meaning in this 
context in paragraphs 9 to 12 of this Schedule; and it is not understood why the 
definition of devolved competence in paragraphs 19 to 12 is different from that 
already in the Scotland Act and, in particular, why it provides that the requirement to 
comply with EU law or not to modify retained EU law should be ignored.  We also 
note similar provisions at paragraphs 18 and 22. 
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Schedule 2 paragraph 3 excludes devolved authorities from modifying any retained 
EU law.  Similar provisions are contained in paragraphs 15(i) and 23 (i).  It would be 
helpful for Ministers to explain the need for these provisions. 

Schedule 3 - Further Amendments of Devolution Legislation  

Part 1 of Schedule 3 makes amendments to the devolution legislation relating to 
executive competence as clause 11 does in relation to legislative competence. 
Similar comments apply to these provisions as are made in relation to clause 11 
above. 

Part 2  makes a number of miscellaneous amendments to the devolution legislation. 

Schedule 4 - Powers in Connection with Fees and Charges  

The power to change fees appears to be very wide.  At the very least the exercise of 
these powers should be subject to prior consultation. 

Schedule 5 - Publication and Rules of Evidence 

See our comments on clause 13. 

Schedule 6 - Instruments which are Exempt EU Instruments  

We have no comments to make. 

Schedule 7- Regulations 

Schedule 7 makes provision for the scrutiny by Parliament and the devolved 
legislatures of regulations made under the Act and other general provisions about 
such regulations. 

Part 1 contains provisions relating to the scrutiny of the regulation making powers to 
remedy deficiencies. 

Paragraph 1(1) provides that regulations by a Minister of the Crown under clause 7 
which contain provisions falling with paragraph 1(2) are to be subject to draft 
affirmative resolution procedure and other regulations are subject to negative 
procedure in the UK Parliament. Paragraph 1(4) similar provision is made for 
regulations made by Scottish Ministers under Part 1 of Schedule 2: only those 
containing provisions falling within paragraph 1(2) are subject to affirmative 
procedure while the rest are subject to negative procedure in the Scottish 
Parliament. 
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Comment 

Sch 7.1 In its Report on “the Great Repeal bill and Delegated Powers” (9th Report, 
Session 2016-17),the House of Lords Select Committee on the Constitution made 
various recommendations about the content of the Explanatory Memorandum which 
accompanies each SI amending the retained EU law. For example, they 
recommended 

 that the Minister making the regulations should sign a declaration stating that  

“the instrument does no more than necessary to ensure that the relevant 
aspect of EU law will continue to make sense in the UK following the UK’s exit 
from the EU, or that it does no more than necessary to implement the 
[withdrawal agreement]”. 

 that the Explanatory Memorandum should set out clearly what the pre-exit EU 
did, what effect the amendments will have on the retained EU law on and after 
exit day and why the amendments were considered necessary; and 

 that the Minister should indicate in its Memorandum what level of scrutiny the 
Minister considered appropriate for each instrument. 

We consider that it would be helpful if these recommendations were given effect to in 
the bill or, if not, if the UK Government could give commitments to comply with them.  
We also consider that these recommendations should also be followed by Scottish 
Ministers when they make regulations under Part 1 of Schedule 2. 

Sch 7.2 The House of Lords Committee considered that a parliamentary committee 
should consider, and decide, what level of scrutiny was appropriate for each 
instrument and that an instrument which “amends EU law in a manner that 
determines matters of significant policy interest or principle should undergo a 
strengthened scrutiny procedure”.  They did not, however, define what this 
strengthened scrutiny procedure should be but they did recognise that “existing 
models for strengthened scrutiny can prove resource intensive and time consuming” 
However they thought an essential element of any strengthened scrutiny procedure 
should provide an opportunity for the instrument to be revised in the light of the 
parliamentary debate. 

Sch 7.3 We appreciate that it may not be practical, or there may not be sufficient 
time, to allow a parliamentary committee to determine what scrutiny each instrument 
should be subject to. However it is considered  

i. that the Committee were correct to suggest that there should be a strengthened 
scrutiny procedure for certain instruments which met certain criteria; 
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ii. that the procedure should provide an opportunity for the instrument to be revised 
by the Minister in the light of the parliamentary debate; 
 

iii. that the existing criteria in paragraph 1(2) of Schedule 7 are too narrowly drawn 
and that they should be expanded to contain something along the lines of what 
the Committee suggested; and 

 
iv. that the Minister should have to explain in the Explanatory Memorandum what 

were the reasons for considering that the level of scrutiny chosen was 
appropriate and that there should be an opportunity for the Parliament to 
determine that the level of scrutiny chosen by the UK Government was not 
appropriate in any particular case. 

We also consider that these suggestions should also be followed in relation to any 
regulations made by Scottish Ministers under Part1 of Schedule 2. 

The scrutiny procedure in “urgent cases” (schedule 7 paragraph 3 page 11) allows a 
Minister to make an order without a draft being put to each House simply on the 
basis of a declaration of urgency.  It would be helpful if there were further 
explanation of when there powers might be used. 

We take the view that the scrutiny of subordinate legislation under the bill needs to 
be improved so that MP’s and Peers can adequately review the orders before they 
become law. 

Schedule 8 - Consequential, Transitional, Transitory and Saving Provisions 

See our comments on clause 17. 

Schedule 9 - Additional Repeals 

No comment. 
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Professor Jim Gallagher, Research Fellow, Nuffield College, Oxford University 

BREXIT AND DEVOLUTION: LAWS AND LAND GRABS? 

Once the UK leaves the European Union, some repatriated powers will come to 
Westminster and some to the devolved legislatures. But the European Union 
(Withdrawal) Bill has been criticised as a "land grab" not just by the SNP’s Nicola 
Sturgeon, but the Welsh First Minister Carwyn Jones. Commentators and perhaps 
some in the devolved administrations see this as presaging a more limited form of 
where they are an agent of central government with constrained powers. Does the 
Bill indeed demonstrate that Whitehall has not accepted the reality of devolved 
power and, unable successfully “to take back control” from Brussels, defaults to 
taking control wherever it can? To understand what is going on, we need to look at 
the detail of the legislation. 

Retaining EU law 

It’s not a "great repeal" bill. That would have breached the Trades Descriptions Act. 
Mostly it keeps European law going after Brexit, creating a new category of "retained 
EU law". This is sensible, as chaos could otherwise result. But EU law today 
constrains the devolved administrations. They cannot act contrary to it, and in areas  
like agriculture they simply administer it. The bill means "retained EU law" still 
applies to them, so on exit day nothing changes. Significantly, however, it also stops 
the devolved legislatures amending this body of law, and seeks to keep it reserved, 
even if subsequently amended or replaced, unless explicitly devolved by an Order in 
Council. 

There is some sense here. Continuity is needed in the immediate transition, and a 
case can be made for coordinated replacement of EU law with UK law. It is also 
increasingly likely that in a transition deal much European law will continue to apply 
in the UK; as this bill is being considered before any deal is done, it's not possible to 
say what that might comprise, so reservation for a while might be prudent. Before we 
know what's coming home from Brussels, it's premature to start dividing up the 
spoils. 

For the longer run, the government argue that common UK frameworks may have to 
replace some EU law. This too is correct: agriculture and state aids rules are obvious 
examples. Reserving retained EU law enables UK ministers to decide where such 
frameworks are required. But is that a decision for them unilaterally, and if so to what 
extent? The answer is more complex than meets Whitehall’s eye, and requires it 
remember the constitutional division of powers in the UK today, and to do something 
new: distinguish clearly between its UK and English responsibilities. 
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Replacing different kinds of European framework 

If the UK had never been in the EU, it would have had to provide, by law or 
otherwise, UK arrangements for many things the EU now does.  Devolution 
legislation would have incorporated these UK constraints in some way. But the 
government cannot simply write the rules that might have been into today’s 
devolution settlements. It has to start from the constitutional division of powers in the 
UK today, and their implications for common frameworks. 

Three different sorts of framework might be needed. The first relates to international 
obligations and here the UK government is in quite a strong position. For example, 
the UK hopes to have continuing trade relationships with the EU and supposedly 
other trade deals as well. At a minimum, it will be a member of the World Trade 
Organisation, which puts constraints on domestic policy – eg on subsidising 
productive industries. It is beyond doubt this is a UK responsibility. Domestic law 
must enable the government to meet such obligations. 

As it happens, domestic law already does secure this. There is no need to reserve 
anything to achieve that result. Each of the devolution settlements contains reserve 
powers (never so far used) to enable the UK government to direct the devolved 
bodies if necessary to meet international obligations1. But reserve powers are just 
that: a backstop and unlikely to be easy to use for the kind of complex arrangements 
which might replace wide-ranging and intrusive European rules. Instead, a UK-wide 
legal framework for a subject is likely to be better than continually issuing directions. 
Such a framework would have to be negotiated with the devolved administrations 
and the legislation subject to devolved consent: from the perspective of Cardiff and 
Edinburgh, this is better than being directed all the time.  

The UK government could rely on seeking devolved consent for individual pieces of 
the necessary legislation bill by bill (secure in the knowledge that they had reserve 
powers). Alternatively and preferably, the EU Withdrawal bill could contain provisions 
setting out a specific procedure for replacing EU frameworks when necessary to 
meet international obligations, with the formal involvement of the devolved bodies. 
Either way, the UK government has obligations of consultation before entering into 
international obligations. 

This is not in fact unprecedented. "Executive devolution” is a well-established 
practice in the UK territorial constitution. In Scotland, for example, the ambit of 
ministerial powers includes not only the legislative powers of the parliament, but 
other additional executive powers typically operated under UK legislation. One 
example the interception of communications under the Regulation of Investigatory 
Powers Act 2000. Another more recent and widely used is the operation of the rail 

                                                             
1 Section 58 of the Scotland Act 1988, section 82 of the Government of Wales Act 2006 and section 
26 of the Northern Ireland Act 1998. 
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franchising system in Scotland. Powers over the franchising rail services inside the 
GB railways legislative framework were transferred to Scottish ministers under the 
Railways Act 2005.  

It is conceivable that other areas of EU law in devolved areas will not in future give 
rise to international obligations but will nevertheless require UK uniformity to secure 
reserved UK policy aims, perhaps under the general description of maintaining the 
single UK domestic market in goods and services. No power of direction for such 
matters exists, and no examples have been identified. Reserving EU retained law in 
to deal with this possibility is hard to justify, as any cases which arise can be dealt 
with by agreement. None of the devolution settlement contains a power for the 
United Kingdom government to direct the devolved governments except insofar as it 
is necessary to meet international obligations, and not to meet other UK reserved 
objectives. 

In many other policy domains coordination will be desirable, though not necessary 
for reserved UK aims. Environmental protection, for example, is devolved, but a 
strong case can be made for coordination of policy. Here the UK government is 
acting as government of England, and while it might reasonably expect to take a 
lead, it requires to negotiate and agree any common framework. It is not proper for 
the government England to direct the other UK government over matters within 
devolved responsibility. There is no need, and no constitutional case, to reserve EU 
retained law in relation to these matters.  

A land grab? 

The UK government argue that their approach is essentially a holding operation until 
an appropriate allocation of powers can be made. This looks like a rationalisation: it 
is always easier to retain power, especially when you have no clear idea what will 
need to be done, as with much of Brexit. This is however inconsistent with the 
approach of devolving responsibility unless there is good reason to reserve it, and it 
is not consistent with the devolution deals for Scotland, Wales and Northern Ireland. 
The extent to which there might be reasons to reserve EU retained law is 
summarised in the following table: 
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Topic Issue Reservation? Comment/Problem 
Before and during 
the transition 
period 

Whether matters 
might have to be 
reserved is not yet 
clear. 

Likely to be 
justified for a 
period by 
uncertainty. 

The bill provision is 
without time limit. 

Relating to new or 
continuing 
international 
obligations 

Existing reserve 
powers to direct 
effective but 
confrontational. 

Temporary 
reservation should 
be replaced by 
new UK wide 
frameworks to 
deliver 
international 
obligations 
consistently with 
the exercise of 
devolved powers. 

Model of executive 
devolution well 
precedented and 
effective. 
Could be done 
through Sewel 
consent for each 
Bill but better by an 
agreed process, set 
out in the EU bill. 

Other reserved 
objectives 
currently secured 
by EU law 

No reserve powers 
currently exist 

No examples, and 
agreement might 
well be sufficient. 
Continuing 
reservation hard to 
justify. 

No reasoned case 
has been made for 
reservation on 
these grounds and 
it is not consistent 
with the devolution 
settlements. 

UK coordination 
desirable 

No case for 
statutory powers 
or reservation 

Not justified on 
any grounds.  

Bill assumes UK 
ministers can 
decide unilaterally 
whether 
coordination is 
compulsory. 

 
A better bill 

The devolved legislatures could refuse to give consent to the bill under the Sewel 
convention, but this would be an empty gesture. The convention is not legally 
enforceable. (Things might be legally different in a federal country with a codified 
constitution where powers were entrenched and could not be altered without formal 
constitutional amendment.) In any event, it is politically unrealistic to expect that they 
could prevent Brexit to secure an allocation of powers, particularly when the UK 
government can point out that they lose no powers they exercise today and stand 
only to gain some. 

Nevertheless they can, and should, argue for amendment of the bill: 

 There should be a time limit placed on the blanket reservation of EU retained 
law; 

 the bill should explicitly recognise the need for UK wide frameworks to 
implement international obligations which replace EU obligations, and that 
such legislation would require devolved consent; 
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 all other UK wide coordination should be by agreement, in line with the 
allocation of powers in the devolution settlements. 

 

As it stands, the bill arrogates to UK ministers and the UK Parliament all powers 
currently exercised in Brussels. While this might be defensible in the short run – 
when it remains deeply unclear what leaving the EU might mean, what transitional 
arrangements might be, and what might replace the UK's EU obligations – it is not 
consistent with the UK's territorial constitution. This should be recognised explicitly in 
the legislation, but it, and the devolved governments, should also acknowledge the 
powers the UK government will need for continuing international obligations, while 
leaving other UK frameworks to be settled by mutual agreement between the 
different governments. That is the architecture of the devolution settlements: the UK 
government and Parliament are fully empowered to deal with International relations, 
even where they impact upon devolved responsibilities, but otherwise the devolved 
legislatures and governments have primacy within their own responsibilities. 
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Professor Michael Keating, Professor of Politics, University of Aberdeen and 
Director of Centre on Constitutional Change 

1. There is currently an overlap of responsibilities between the Scottish Parliament 
and the European Union. There are two dimensions to this: 
 
a. A series of specific competences that are devolved and also held by the 

European Union. The main ones are: agriculture and fisheries; environmental 
regulation; regional policy including aid to industry and economic 
development; aspects of Justice and Home Affairs. The UK’s input into policy 
making in these fields is managed by the Joint Ministerial Committee 
(Europe). 

b. The Single Market and competition policy, which provide general principles 
constraining governments at all levels.  
 

2. European laws and regulations are then binding on all levels; this is specified in 
the devolution statutes. 
 

3. Because the Scottish Parliament operates on a ‘reserved powers’ model, unless 
something is done to change that, Europeanized powers in devolved fields will 
revert directly to the devolved bodies. 
 

4. It is widely recognized that, after Brexit, there may need to be UK-wide or cross-
border frameworks to replace the EU ones in order to: 
 
a. Deal with externalities and cross-border spill-overs in matters like 

environment policy; 
b. Ensure fair trading conditions in what the UK Government has called ‘the 

UK’s own single market’; 
c. Allow the UK to commit itself in international trade agreements, both with the 

EU and with third countries. The number of scope of these will expand as 
they replace the EU framework; 

d. Allocate finance for competences currently funded by the EU. 
 

5. There are various ways in which such frameworks could be established: 
 
a. By reserving all current EU competences to Westminster, irrespective of 

where they are currently held; 
b. Adopting transversal UK laws laying down general principles and parameters 

within which the devolved bodies will have to operate; 
c. Allocating funding centrally so as to achieve common objectives; 
d. Intergovernmental negotiation so as to reach common policies where 

needed. The Welsh Government has proposed a UK Council of Ministers 
modelled on the Council of the EU. 
 

6. It is likely that all of these will be used. 
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Retained EU Law 

7. The EU Withdrawal Bill focuses on the first and proposes a category of ‘retained 
EU law, which will be reserved to Westminster. This includes current 
competences shared between the EU and the devolved legislatures. Powers can 
be ‘released’ back with the agreement of both levels. 
 

8. This represents a rolling-back of devolution and it is agreed that it should be 
subject to a Legislative Consent Motion (LCM) in the devolved legislatures. The 
Scottish and Welsh Governments have stated that they will not give consent to 
the Bill in its present form. Legally, Westminster could proceed without an LCM 
but this would represent a challenge to the conventions prevailing since 
devolution.  
 

9. As powers are released from Westminster, this would be a move towards a 
conferred powers model, in contrast to the original reserved powers model. 
 

10. With the devolved bodies having only a collection of conferred powers, rather 
than a broad scope, it would be more difficult to make coherent policy or to work 
across policy fields. 
 

11. The idea of ‘retained EU law’ creates a new category of powers, not defined by 
policy fields but by existing legislation, which could also hamper coherent policy-
making. It is not clear for how long the shadow of old EU competences will 
remain or whether at some future time there will be a clearer division of 
competences. 
 

12. If legislative responsibility is take back to Westminster, it would be difficult for 
Whitehall departments to make or administer policy in matters where conditions 
are different and they have no experience. It is likely that responsibility will remain 
with the devolved administrations as they have the machinery in place. This 
expands the category of administrative devolution without legislative powers, 
moving closer to a hierarchical model of devolution, in which the broad principles 
set in London and the details filled in across the nations.  
 

13. After Brexit, many matters previously covered by EU law will be the subject of 
international trade treaties, both with the EU and with third countries, including 
treaties replicating existing EU treaties with third countries. Unlike EU law, 
international trade deals are not directly applicable in law. It is clear, however, 
that the UK Government intends these to be binding. This may be done by 
continuing to reserve such matters. Alternatively, there is already power to 
instruct devolved ministers to give effect to international obligations and the 
Withdrawal Bill includes clauses ensuring that they can do so. Until we know 
what trade agreements will be negotiated, we cannot know what retained EU law 
will be retained. 
 

14. While the bill limits on the degree to which the devolved governments can deviate 
from retained EU law or future frameworks, no such limits are proposed in the 
case of the UK Government in respect of England. Yet changes in English policy, 
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for example on the environment or agriculture, could have spill-over effects in the 
devolved territories, which could then become policy-takers from England. 
 

The UK Single Market 

15. The term ‘a UK Single Market’ is new but the idea underlying it is not. The Treaty 
of Union between England and Scotland had (rather complicated) clauses about 
commerce. The UK common market was identified as a constraining factor in the 
devolution package of 1999. In the 1978 devolution legislation, some relevant 
powers were reserved to the Secretary of State for Scotland. The present UK 
Government, however, has failed to spell out what it means. The provisions for 
retained EU seem to refer to specific competences, but the implications of the 
‘UK Single Market’ are wider and the analogy with the EU Single Market is 
imprecise. 
 

16. The European Single Market is a long-term programme to eliminate barriers to 
the free movement of goods, services, capital and labour. It consists of a series 
of measures proposed by the European Commission, accepted by the Council of 
the European Union (by qualified majority vote among the member states) and 
interpreted and enforced by the Court of Justice of the European Union. Single 
market and competition measures can cover many fields, some unexpected.  
 

17. There have been complaints that the Single Market is a centralizing mechanism 
and, to counterbalance this, the principles of subsidiarity and proportionality have 
been put in place. These stipulate that action should be taken at the lowest level 
practicable and should only be broad enough to achieve its aim. 
 

18. Nothing like these mechanisms exists in the UK or in relation to devolution. Yet 
one can envisage many instances in which the single market principle could 
impinge on devolution. Different standards in environmental matters or 
agricultural produce might be seen to infringe it. The European Single Market 
contains a provision for mutual recognition so that if a certain products are legal 
in one country they are legal everywhere. It might be argued that preventing 
private contractors from bidding for public services is an infringement, given the 
different practice in England as opposed to Scotland and Wales. Free trade 
agreements with the EU or third countries might include higher or lower product 
standards in agriculture. Public health regulation might be challenged by 
industries like tobacco, alcohol or gaming. For example, the Scottish 
Government’s legislation on minimum pricing of alcohol was challenged by 
producers and has been up and down through the Scottish and European courts 
and back to the UK Supreme Court. The boundary between social provision and 
commerce may be challenged where devolved or local governments provide free 
services. All of these questions have arisen in the European Single Market. 
 

19. These broad principles and their implications are not discussed in the UK 
Government papers. Discussions appear to focus, rather, on the details of 
individual competences. 
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Frameworks Elsewhere 

20. There is experience elsewhere in similar matters.  
 

21. The United States inter-state commerce clause regulates trade within the USA 
and has been used over time to extend federal competences. 
 

22. In April 2017, Canadian federal and provincial governments signed a 
Canadian Free Trade Agreement (CFTA), replacing an earlier Agreement on 
Internal Trade, to liberalize trade across the country including the alignment of 
regulatory standards and opening up public procurement. It also aligns internal 
Canadian rules with those of Canada’s international treaties. Disagreements are 
handled by a Regulatory Reconciliation and Cooperation Table (RCT). This is an 
intergovernmental agreement and not a top-down imposition.  
 

23. Framework laws are used in Spain, Italy and Germany. In Spain and Italy, they 
are imposed from the centre and have been a major source of constitutional 
litigation as the regions have complained that they are too detailed. In Germany, 
they were subject to consent in the Bundesrat, representing the federal Länder. 
They were later abandoned as part of constitutional reform, with the emphasis 
now on horizontal inter-regional cooperation.  
 

Funding 

24. The funding of competences that are both Europeanized and devolved does not 
automatically revert to the devolved level. The UK’s net contribution to the EU will 
revert to the UK Government, which can then decide on how to allocate it. There 
are several possibilities. 
 
a. Distribution according to a UK-wide formula, following a UK-wide policy 

framework; 
b. Distribution on a historic basis, which would favour the devolved 

governments, given their larger spending on agriculture; 
c. Distribution on a per capita basis, which would not take account of needs and 

which would favour England; 
d. Incorporating the money into the block grant and adjusting according to the 

Barnett Formula. This would not, as some commentary has suggested, mean 
distribution according to population. Rather, following the precedent of 
previous transfers of competences, it would carry over existing levels of 
funding and adjusting thereafter by giving the devolved territories a per capita 
share of any changes in funding for England. The devolved territories would 
then have discretion as to how this money was allocated, including spending 
it in other fields, subject to any new UK or cross-border frameworks. 
 

25. UK-wide provisions after Brexit will in practice involve a combination of reserved 
powers; broad frameworks; financial constraints; and intergovernmental relations. 
 

26. The Withdrawal Bill raises as many questions as it answers in relation to the 
future position of the devolved legislatures after Brexit.  
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(Joint Submission by Dr Chris McCorkindale (University of Strathclyde), 
Professor Aileen McHarg (University of Strathclyde), and Professor Tom 
Mullen (University of Glasgow)) 

In this submission, we address three sets of issues raised by the European Union 
(Withdrawal) Bill (EUW Bill), which have implications for the devolution settlement 
and for the Scottish legal system, namely: the continuity of European Union (EU) 
law; ministerial powers; and future powers to legislate in areas currently governed by 
EU law. 

Continuity of EU Law 

One of the key aims of the Bill is securing continuity of what it terms “retained EU 
law” after Brexit.  A number of problematic issues arise concerning the definition of 
retained EU law, its status in the domestic legal system, and the interpretation of 
retained EU Law. 

Defining retained EU law 

The Bill has to specify which laws are to have their effect extended beyond Brexit. It 
does so by reference to their sources in EU or domestic law, distinguishing three 
categories: 

1. EU-derived domestic legislation (clause 2) includes: 

(i) delegated legislation made under section 2(2) of the European 
Communities Act 1972 (ECA) in order to implement the UK’s 
obligations under EU law; 

(ii) Any legislation, whether primary or delegated, made in order to 
implement the UK’s obligations under EU law, or which operates for 
such a purpose ( i.e. legislation which predated the relevant EU law, but 
which has been relied on to secure compliance with it) ; and 

(iii) A miscellaneous category of legislation relating to the EU/EEA. 

2. Direct EU legislation (clause 3) gives domestic legal effect to EU legislation 
which has not been translated into UK law by specific UK legislative instruments 
but which is directly applicable in the UK. This includes: 

(i) any EU regulation, EU decision or EU tertiary legislation (with certain 
exceptions), to the extent that it has effect in EU law immediately 
before exit day; 

(ii) any Annex to the European Economic Area (EEA) agreement, as it has 
effect in EU law immediately before exit day but only to the extent that 
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it relates to anything in paragraph (i) above which does not form part of 
domestic law as EU-derived domestic legislation (above); and 

(iii) Protocol 1 to the EEA agreement (which adapts the EU instruments 
covered by the agreement). 

3. Other EU law (clause 4).  This is a catch-all provision designed to sweep up 
any remaining EU rights and obligations which do not fall within the categories of 
EU- derived domestic legislation and Direct EU legislation. This category 
includes, for example, directly effective rights contained within EU treaties. Any 
rights, powers, liabilities, obligations, restrictions, remedies and procedures 
which, immediately before exit day (a) are recognised and available in domestic 
law by virtue of section 2(1) of the European Communities Act 1972, and (b) are 
enforced, allowed and followed accordingly, continue on and after exit day to be 
recognised and available in domestic law (and to be enforced, allowed and 
followed accordingly). 

There are, however, a number of important exceptions to, and clarifications of, the 
principle of the continuity of EU-derived law contained in clause 5 and schedule 1.  

1. The Charter of Fundamental Rights will not be part of domestic law on or after 
exit day.  However, fundamental rights or principles which exist as part of the 
general principles of EU law irrespective of the Charter will continue to form 
part of domestic law by virtue of clause 4.  Which rights this includes is not 
made clear. 
 

2. The General principles of EU law include recognition of fundamental rights, 
proportionality, legal certainty, due process, equality and subsidiarity.  
Although these are given effect in domestic law by virtue of clause 4, 
Schedule 1 makes clear that there will be no right of action in domestic law on 
or after exit day based on a failure to comply with any of the general principles 
of EU law. Nor will it be permissible for a court or tribunal or other public 
authority, on or after exit day to disapply or quash any legislative enactment or 
other rule of law, or (b) to quash any conduct or otherwise decide that it is 
unlawful, because it is incompatible with any of the general principles of EU 
law. In other words, no one will be able to sue anyone for breach of one of the 
general principles of EU law. These qualifications effectively limit the role of 
the general principles to acting as guides to the interpretation of statutes and 
other rules of law which count as EU-derived law for purposes of the Bill. 
 

3. Francovich liability refers to the liability of a Member State to pay 
compensation to individuals who have suffered loss by reason of failure 
properly to implement EU law (‘state liability’). Schedule 1 makes it clear that 
there will be no right to claim damages in domestic law on or after exit day on 
this basis. 
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The status of retained EU Law 

Retained EU law as defined in the Bill will continue to have effect. This means that 
this will be the law which governs the rights and obligations of persons. It will be the 
measure of the legality of many transactions and other actions and will be 
enforceable in court or by other legal mechanisms in the normal way. But what 
happens if there is an incompatibility between a piece of retained EU law and 
another rule of domestic law which is not derived from EU law? 

The Bill states in clause 5 that “The principle of the supremacy of EU law does not 
apply to any enactment or rule of law passed or made on or after exit day.” It goes 
on to say that, “… the principle of the supremacy of EU law continues to apply on or 
after exit day so far as relevant to the interpretation, disapplication or quashing of 
any enactment or rule of law passed or made before exit day.” This means that a 
statute passed after Brexit may change any rule of retained EU law in accordance 
with the normal processes of legislation. However, in the case of a conflict between 
retained EU law and legislation passed before Brexit, the retained EU law will 
prevail.  This remains the case even if retained EU law is subsequently modified (by 
primary or secondary legislation), so long as the application of the supremacy 
principle is consistent with the intention of the modification. 

Clause 5 also affects the status of domestic case law. Any rule created by case law 
before Brexit may be overridden by a statute passed after Brexit. However, where 
there is a conflict between pre-Brexit case law and any rule of retained EU law, the 
retained EU law will prevail.  Retained EU law will also constrain post-Brexit case 
law. If a new question of interpretation of a pre-Brexit statute arises after Brexit, any 
interpretation made by a court must be compatible with retained EU law. The post-
Brexit development of common law rules may also be constrained in a similar way. 

Accordingly, the EUW Bill will create a new hierarchy within the UK’s legal systems 
in which in order to advise persons as to their legal rights and obligations it will be 
necessary to distinguish between: 

 Enactments and other rules of law passed or made after Brexit; 
 Retained EU law as defined in the Bill; 
 Enactments and other rules of law passed or made before Brexit. 

Interpretation of retained EU Law 

Clause 6 lays down a number of rules for the interpretation of retained EU law. 

(i) UK courts and tribunals are not bound by any principles laid down, or any 
decisions made, on or after exit day by the Court of Justice of the EU. Nor 
can any court or tribunal refer any matter to that Court on or after exit day. 

(ii) Courts and tribunals need not have regard to anything done on or after exit 
day by the Court of Justice, another EU entity or the EU but may do so if 
they consider it appropriate. This means that UK courts and tribunals are 
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not bound by decisions of the Court of Justice or other EU insti tutions but 
may take them into account. 

(iii) Any question as to the validity, meaning or effect of any retained EU law 
(so far as that law remains unmodified since exit day) is to be decided in 
accordance with any retained case law and any retained general principles 
of EU law, and having regard (among other things) to the limits, 
immediately before exit day, of EU competences. 

(iv) But, the Supreme Court is not bound by any retained EU case law, nor is 
the High Court of Justiciary in Scotland when sitting as a court of appeal or 
considering a Lord Advocate’s reference.  

(v) In deciding whether to depart from any retained EU case law, the Supreme 
Court or the High Court of Justiciary must apply the same test as it would 
apply in deciding whether to depart from its own case law.  

(vi) Where any retained EU law has been modified on or after exit day, it will 
be permissible to interpret that law or to decide on its validity in the light of 
any retained case law and any retained general principles of EU law if to 
do so would be consistent with the intention of the modifications made to 
that law. 

Implications of the provisions on the continuity of EU Law 

We have gone into some detail in explaining the definition, status and interpretation 
of retained EU law because these will have an important impact on devolved 
competence (discussed further below) and because of their wider implications for the 
Scottish legal system. 

As regards the latter, our main concern is that the EUW Bill is likely to lead to both 
substantially greater complexity in Scots law and a substantial increase in legal 
uncertainty.  This complexity and uncertainty affects reserved as well as devolved 
matters but both are matters of concern for the Committee and the Parliament given 
the Parliament’s responsibility for the courts and the Scottish legal system as a 
whole. We draw attention to five issues: 

1. An increasingly complex hierarchy of sources of law.  Understanding and 
advising on legal questions affected by the hierarchy of laws will be more 
complex after Brexit than it was before. Currently, in order to advise a client in 
areas where there are both domestic and EU rules, a lawyer has to consider 
whether a domestic rule conflicts with an EU rule of law, but in most cases it 
does not matter when either the EU rule or the domestic rule was made as in 
most cases of conflict, the EU rule prevails.. The post-Brexit regime set up by 
the EUW Bill involves a much wider range of possibilities varying according to 
whether the relevant EU rule was made before or after Brexit, whether the 
relevant domestic rule is contained in case law or legislation and, in the case 
of domestic legislation, whether it was made before or after Brexit. In 
considering whether retained EU law prevails over a domestic rule, lawyers 
will also have to distinguish between the authoritative sources of EU law. Most 
rules of retained EU law will benefit from supremacy but the Charter of 
Fundamental Rights, and the principle of state liability will cease to have any 
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legal effect in domestic law and the general principles of EU law will have 
effect only as guides to the interpretation of other legal sources. It must be 
admitted that the application of the principle of supremacy by the UK courts 
has become more nuanced in the last few years but this only adds to the 
uncertainty involved in applying the new supremacy principle. A further layer 
of complexity and uncertainty is added by the fact that there are two 
perspectives on supremacy – that of the UK courts and that of the Court of 
Justice of the EU - which are not the same, and the Bill does not make clear 
which is being recognised as authoritative. 
 

2. The breadth of the new supremacy principle. The revised supremacy principle 
will also apply to a wider range of domestic laws than has perhaps been 
realised. That is because it applies not only to legislation clearly made for the 
purpose of implementing EU obligations but also to legislation “operat ing” for 
the purpose of implementing an EU obligation. In practice, this means that the 
supremacy principle will arguably apply to all domestic rules of law (and not 
just to legislation) which deal with the same subject matter as any pre-Brexit 
EU rule imposing an obligation whether or not the rule was made with the 
intention of implementing an EU obligation. It will also, perhaps surprisingly, 
change the relationship between UK and devolved legislation; a devolved 
statute passed for the purpose of implementing an EU obligation would prevail 
over a later (but pre-Brexit) UK statute with which it was inconsistent.   

A similar issue arises with the third category of EU-derived domestic 
legislation – referred to above as a miscellaneous category of legislation 
relating to the EU/EEA. This category is legislation “related to” legislation 
falling under the first two limbs. The explanatory notes state that this provision 
covers enactments which are connected to, but do not fall within, the 
definitions of domestic legislation and is designed to ensure that provisions 
which are tied in some way to EU law, or to domestic law which implements 
EU law, can continue to operate properly post exit. Thus, for example, it will 
ensure that a provision which goes beyond the minimum needed to comply 
with requirements under EU law (a “gold‐plated” provision) will be regarded as 
being EU derived domestic legislation. If all instances of gold‐plating are 
covered that will extend the reach of the new supremacy principle even more 
widely. Moreover, “related to” is a very open-ended term and its limits may be 
difficult to determine, gold-plating being merely one possibility. 

3. Interpretive difficulties. There are also a number of interpretive difficulties 
arising from the definition of EU-derived domestic legislation. The meaning of 
the first limb - delegated legislation made under section 2(2) of the European 
Communities Act 1972 - is reasonably precise. The scope of the second limb 
which covers legislation “passed or made, or operating, for a purpose 
mentioned in section 2(2)(a) or (b) of that Act” may be less clear. Where 
legislation has been passed or made with the intention of implementing an EU 
obligation that should be reasonably clear from its terms or the legislative 
history. However, there may not be clear answer to the question whether a 
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specific provision of legislation is “operating” for the purpose of implementing 
an EU obligation.  There will be nothing in the terms of the legislation which 
refers expressly to EU law, nor is there likely to be a clear indication in the 
legislative history. If there were either of these things, then the legislation 
would be “passed or made” for purpose of implementing an EU obligation. We 
suggested above that the concept of “operating” for the purpose of 
implementing an EU obligation would cover to any domestic rule of law 
dealing with the same subject matter as any pre-Brexit EU rule. But the courts 
might prefer to take a narrower view, i.e. that it covers only domestic 
legislation which is “necessary” for the purpose of implementing an EU 
obligation. Until the scope of the term “operating”, is decided by the courts 
there will be doubt as to how to make the decision as to whether or not a 
whether a domestic statute is subject to the new supremacy rule. Even after 
the courts have settled the question of what “operating” means in general, 
there will continue to be uncertainty as the test will have to be applied to each 
specific statute where there is arguably a corresponding EU rule as disputes 
arise. 
 

4. The authority of EU case law. Further uncertainty is created by Clause 6. 
Courts and tribunals in general will be bound by pre-Brexit case law of the 
Court of Justice of the EU when considering the meaning and effect of 
retained EU law but not by its post-Brexit case law. But they may take post-
Brexit EU case law into account in making decisions if they consider it to do 
so. Whereas now there are merely arguments about what EU case law 
means, post-Brexit we can expect to see argument about whether EU case 
law should be considered or not. This will add to the cost of litigation as well 
as creating uncertainty as to what the law is until the appellate courts lay 
down principles for deciding the question of appropriateness as the Supreme 
Court did in the case of the Human Rights Act 1998 (R v. Special Adjudicator, 
ex parte Ullah [2004] UKHL 26). Even then, there may be scope for argument 
about whether it is appropriate in each case in which post-Brexit case law 
might be relevant. 

However, neither the UK Supreme Court, nor the High Court of Justiciary in 
Scotland when sitting as a court of appeal is bound by any retained EU case 
law. Those courts may in effect change the law by novel interpretations but 
lower courts may not. Therefore, lawyers may have to consider advising 
clients that they have a weak case according to the law as it would be applied 
in the sheriff court or Court of Session, but might have a better chance in the 
Supreme Court who might be willing to depart from established case law. Of 
course, the possibility of the final court of appeal changing the law is always 
present, but this will more often be a realistic possibility in the context of EU 
law than in litigation generally and so this provision adds to the uncertainty of 
interpretation. 

5. Modified and unmodified retained EU law. The final interpretive difficulty we 
draw attention to arise from the fact that, in terms of clause 5, the supremacy 
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principle may be applied to retained EU law even if that law has been 
modified post-Brexit. Supremacy applies to the unmodified aspects of the law 
and may also be applied to a post-Brexit modification if the application of the 
principle of supremacy is consistent with the intention of the modification. As it 
is likely that many of the relevant statutes will be amended in the years after 
Brexit, this means that in every case where a pre-Brexit statute which meets 
the definition of EU-derived domestic legislation has been amended, lawyers 
must consider before advising their clients, not only what the amendment  
appears to intend by way of changing the law, but also whether the 
amendment is broadly compatible with the purpose and effect of the 
underlying EU rules. This is an equally, if not more difficult, task for judges 
who will have to decide broadly speaking, whether the new policy represented 
by the amendment is compatible with the pre-existing EU rules.  

The uncertainty is compounded by the related provision in Clause 6 which 
states that questions as to the validity, meaning or effect retained EU law are 
to be decided in accordance with any retained case law and any retained 
general principles of EU law only so far as the retained EU law remains 
unmodified. Where a statute which implements an EU obligation is amended, 
EU case law will be authoritative with respect to unamended provisions but 
may or may not be treated as authoritative with respect to amended 
provisions. 

The changes proposed by the EUW Bill add up to a massive increase in legal 
complexity and legal uncertainty for the Scottish legal system. This may have the 
following adverse consequences. First, either individuals, businesses and public 
authorities will devoting more of their limited resources to legal advice and litigation 
or they will forgo much needed legal advice and/or remedies. Secondly, t he 
increased legal risk created in some contexts may discourage individuals, 
businesses and public authorities from taking action. Third, judges will their work 
increasingly difficult and possibly increasingly contentious.  The Bill requires careful 
scrutiny to establish whether there are better ways to achieve its objective of 
ensuring the continuity of EU law. The alternative approaches which might be 
considered include: 

 Narrowing the over-broad definition of retained EU law, e.g. by excluding the 
third limb (legislation “relating to” legislation which implements EU objectives 
and relying instead on the rule-making power under Clause 7 to deal with 
technical difficulties arising from Brexit. 

 Giving the courts more guidance as to the application of the supremacy 
principle, e.g. adopting a practice when amending EU-derived domestic 
legislation of stating whether it is the UK Parliament’s (or a Minister’s) view it 
Is appropriate for the courts to apply the supremacy principle to a modified 
enactment. 
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 Setting out a more structured test for the Supreme Court or the High Court of 
Justiciary in Scotland to apply in deciding whether to depart from any retained 
EU case law. 

 Applying a sunset clause to the concept of “retained EU law”, thereby 
requiring EU-derived rules to be replaced by or consolidated into ordinary 
domestic legislation after a given period of time.   

Delegated Powers 

There is broad acceptance that an extensive delegation of powers to the UK and 
devolved governments is necessary in light of the scale of the task of withdrawing 
from the EU within the two year period prescribed by Article 50(3) TFEU.  There is 
broad acceptance too that – as the outcome of the ongoing withdrawal negotiations 
is unknown (and, given the public statements made on both sides about the progress 
of those negotiations to date, is likely to be unknown for much of the withdrawal 
period) – those powers must grant to the UK and devolved governments the capacity 
to react quickly and flexibly in order to implement any agreement which arises as a 
result and to amend domestic laws as required. For the UK government in particular 
a third concern underpins the delegation of power from parliament to the executive: 
to protect the sensitive and confidential nature of the withdrawal negotiations  which 
might be compromised if the government is required to show its hand with the 
preparation and introduction of primary legislation or which might be undermined by 
amendments made to – or by the defeat of - any Bill during the legislative process. 

Beyond this broad agreement about the need for recourse to delegated powers, 
however, the Bill has been subject to heavy criticism with regard to both the scope 
and the content of those powers. The House of Lords Constitution Committee, with 
reference to the “number, range and overlapping nature” of the powers contained in 
the Bill, has said that those powers are “effectively unlimited” and as such constitute 
an “unacceptable” transfer of competence from Parliament to the executive. The 
devolved governments too have raised objections to powers that, in their view, “cut 
across the devolution settlement” and allow UK Ministers to modify the law in 
devolved areas “without any formal mechanism for accountability to the Scottish 
Parliament or consent from the Scottish Ministers.”  

The Delegated Powers Memorandum (DPM) which accompanies the Bill lists 14 
delegated powers.  Concerns relating to those powers have been well rehearsed 
elsewhere and so we will focus here on the inadequacy and the vulnerability of 
safeguards to secure against the abuse of certain of these powers, where there 
might be a particular impact on devolved governance. 

What the Bill purports to do 

The most significant of the powers for present purposes are Clauses 7, 9 and 17.  

Clause 7 is a so called “correcting power” which grants to UK Ministers a power, to 
be exercised as they deem “appropriate”, to cure any “failure of” or “deficiency in” 

https://publications.parliament.uk/pa/ld201719/ldselect/ldconst/19/19.pdf
http://www.parliament.scot/S5ChamberOffice/SPLCM-S05-10-2017.pdf
https://publications.parliament.uk/pa/bills/cbill/2017-2019/0005/delegated%20powers%20memorandum%20for%20European%20Union%20(Withdrawal)%20Bill.pdf
https://publications.parliament.uk/pa/ld201719/ldselect/lddelreg/22/22.pdf
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retained EU law which arises from withdrawal. This power specifically allows for the 
modification and repeal of primary legislation (it is a so-called Henry VIII power) as 
well as for the creation, abolition or modification of public authorities and their 
(re)allocation within (or the creation of new) domestic regulatory regimes. The 
analogue provision for devolved ministers is to be found in Schedule 2 Part 1. 
Clause 7 is subject to a sunset clause: being exercisable for up to two years from the 
period beginning on exit day.  

Clause 9 confers an extremely broad power upon UK Ministers to take such 
measures as they deem “appropriate” to implement any withdrawal agreement 
signed under Article 50(2), including the amendment or repeal of primary legislation. 
The breadth of this power – which, as the House of Commons briefing paper on the 
Bill notes, is likely to involve such high stakes elements of retained EU law as the 
rights of EU citizens living in the UK and the status of the Irish border - has been 
defended by the UK Government as affording it the maximum flexibility to attend to 
the (as it stands unknown and unpredictable) outcome of exit negotiations. Unlike 
Clause 7 this power expressly permits the modification of the Withdrawal Bill once 
enacted. The devolution analogue is found in Schedule 2 Part 3. The powers in 
Clause 9 are also subject to a sunset clause, being exercisable up to and including 
exit day. 

Clause 17 is something of a “catch all” provision which in Part 1 confers an additional 
Henry VIII power upon UK Ministers to “make such provision as the Minister 
considers appropriate in consequence of this Act”, including the modification or 
repeal of primary legislation and in Part 5 confers similarly broad power to make any 
such “transitional, transitory or savings provision” as the Minister considers to be 
“appropriate” for the purpose of bringing the Act into force or for the appointment of 
“exit day”. There is no devolution analogue to this power. Clause 17 is time limited 
only in so far as regulations made under the Act may not modify primary legislation 
made or passed after the parliamentary session in which the Withdrawal Act itself is 
passed. There is no sunset clause attached to consequential amendments to 
primary legislation made before (and during) that session (which of course includes 
the devolution statutes).  

Limitations on these powers and their vulnerabilities 

The powers contained in the above listed provisions (as well as others contained in 
the Bill) are limited in various ways. Each of the limitations, however, gives rise to 
serious concerns about the robustness of these safeguards against the abuse of 
power.  

1. Substantive limits on the face of the Bill. The powers contained in the Bill are 
subject to a number of substantive limitations. Neither Clause 7 nor Clause 9 
can be used to impose or increase taxation, to make retrospective provisions, 
to create relevant criminal offences or amend, revoke or repeal the Human 

http://researchbriefings.files.parliament.uk/documents/CBP-8079/CBP-8079.pdf
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Rights Act 1998 (HRA). Clause 7 is subject to additional limits in that it 
cannot be used to implement the withdrawal agreement (which is the subject 
of Clause 9) nor to amend or repeal the Northern Ireland Act (NIA) (a limit 
excluded from Clause 9 as the status of Northern Ireland will be an important 
subject of the withdrawal negotiations and any resulting agreement). 1 
However, read literally, the specific inclusion of constitutional legislation (the 
HRA and NIA) within these exceptions leaves open the possibility that 
Clauses 7 and 9 might be used to modify (and even to repeal) non-listed 
constitutional legislation, including the Scotland Act 1998. This possibility is 
constitutionally inappropriate and additional safeguards should be sought on 
the face of the Bill in order to protect the devolution statutes (as well, it might 
be argued, other forms of constitutional legislation) from the scope of these 
powers.  

Clause 17 contains no such substantive legal limits, and Schedule 7 Part 3 
paragraph 14 confirms that where the scope of powers overlap (e.g. where a 
power could be exercised by way of Clause 7 or Clause 17) the express limits 
contained in one Clause (e.g. the 7(6) limit against amendment/repeal of the 
HRA) are not to be read across to the other. These are therefore extremely 
broad and ill-defined Henry VIII powers that – given their constitutional import 
and the difficulty of stretching adequate parliamentary scrutiny across the 
withdrawal process - require much more by way of justification and of 
prescription and/or proscription on the face of the legislation. 

The threshold for the exercise of these powers by UK and by Scottish 
Ministers (as well as in others, such as in Clause 8, where the language is 
replicated) – the relevant minister deems their  exercise to be “appropriate” – 
should be replaced by a higher threshold of  “necessity”, that both reflects 
the technical and transitory nature of the powers and  demands more by way 
of justification for their use. 

Clause 9 (explicitly) and Clauses 7 and Clause 17 (implicitly) leave open the 
possibility of using powers in one part of the Bill to undo substantive and/or 
time limits contained elsewhere (e.g. a power in Clause 9 to amend the Act 
before exit day might be used to modify the sunset clause in relation to 
Clause 7 or to remove a substantive limit on that power). This capacity for 
safeguards to be circumvented through the navigation of overlapping but 
differentially limited powers creates a near unlimited power at the centre, of a 
sort that is extremely problematic. For example, any safeguards sought and 
won to protect devolution legislation from the abuse of those powers are 
practically meaningless without further amendments to guard against their 
circumvention.      

                                                             
1 Clauses 7(6) and 9(3). 
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A final substantive limitation on delegated powers on the face of the Bill are 
those specific limitations placed on devolved ministers who, in addition to the 
substantive limits found in Clause 7 and Clause 9, (1) may only exercise 
powers within their respective spheres of devolved competence, and (2) may 
not ‘correct’ deficiencies in retained direct EU law. Scottish Ministers are 
therefore conferred a more limited and complex suite of powers which (as with 
the limits relating to legislative competence) frees UK Ministers from the 
constraints of EU law in a way that is not replicated at the devolved level. 
These powers are additionally constrained by the requirement that 
modifications made by Scottish Ministers must be consistent with UK 
modifications of direct EU law and by requirements to consult UK Ministers 
before exercising certain powers (e.g. for corrective obligations coming into 
force before exit day). These constraints constitute a significant centralisation 
in relation to areas such as agriculture and fisheries where much of the 
relevant regulation is by way of direct EU law and therefore beyond the scope 
of the powers of the devolved ministers.      

2. Ministerial and other statements of intent. The Secretary of State for Exiting 
the European Union, David Davis MP, has given an undertaking to the House 
of Commons Exiting the European Union Committee that the “excessively” 
(perhaps even “unacceptably”) wide powers conferred by the Bill will not be 
used to give effect to substantive policy choices but only to make changes of 
a “technical” nature to the body of retained EU law. This is not a claim that 
survives careful analysis. To take two clear examples:  
 

a. The creation, abolition, replacement of public authorities and 
consequential choices as to the most appropriate regimes to regulate  
the exercise of public functions are inherently political choices masked 
as technical changes by their express provision in Clause 7(5). 
 

b. The (re)allocation of devolved competences from the body of retained 
EU law is a political decision of a fundamental nature which should not 
be left to (more or less unilateral) decision making on the part of the 
executive.  

Whilst the task of withdrawal is such that Davis’s distinction is all but 
impossible to sustain, the Scottish Government and Parliament should be 
alert to the inevitable overlap of policy choices and technical amendments to 
the law. An important (and onerous) task for the Scottish Parliament will 
therefore be to sift the potential use of those powers to determine where the 
political stakes are most high and to require enhanced political scrutiny of 
their exercise by both UK Ministers (acting in devolved areas or to amend the 
devolution settlement itself) and the Scottish Ministers. Whilst the transfer of 
legislative competence by way of delegated legislation is not new – even 

https://publications.parliament.uk/pa/ld201617/ldselect/ldconst/123/123.pdf
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where that transfer is of a constitutional nature1 - most significant transfers of 
competence have been made by way of primary legislation (see the Scotland 
Act 2012 and the Scotland Act 2016). Given that the category of retained EU 
law creates a new sui generis limit to the competence of the Scottish 
Parliament it might be thought more appropriate on constitutional grounds for 
any transfer of competence back to the Scottish Parliament to be made by 
way of primary rather than by secondary legislation.    

Additionally (and in terms that mirror the Sewel Convention), the DPM 
commits UK Ministers “normally” to seek the consent of the devolved 
ministers when exercising their powers in devolved areas. Whilst UK Ministers 
might see in a formal requirement for consent as being a significant barrier to 
the flexibility that they claim to need in order to give effect to withdrawal, 
legislative and executive consent provides (1) an important tool for 
engendering legitimacy in devolved nations that have either rejected 
withdrawal at the ballot box (Scotland and NI)2 and/or that have expressed 
disappointment with the centripetal force of the process thus far (Scotland and 
Wales), and (2) a necessary mechanism for the accountability of the Scottish 
Government (exercising its discretion to grant or to withhold consent) to the 
Scottish Parliament for the exercise of those powers. As such a formal 
requirement for UK Ministers to seek consent for the use of powers in 
devolved areas  should be sought on grounds of political practice and 
constitutional principle. Indeed, the model that is currently used for the 
transfer of legislative competence under section 30 of the Scotland Act 1998, 
which requires draft orders to be approved by both Houses of  the UK 
Parliament and by the Scottish Parliament – and which worked so effectively 
in facilitating the Scottish Independence Referendum in 2014 – provides a 
useful starting point from which to build. As this experience of section 30 
demonstrates, formal mechanisms for consent, even where the constitutional 
stakes are high, can be established in a way that engenders co-operation 
rather than conflict.          

3. Common Law limits. In recent years the UK Supreme Court has required the 
executive to do more to justify the exercise of (or the failure to exercise its) 
delegated powers. In RM v Scottish Ministers 3 a failure by the Scottish 
Ministers to exercise discretion (here to designate certain state hospitals as 
‘qualifying’ hospitals in order to create a right for patients held in secure 
conditions to appeal the conditions of their detention) was said to have 
frustrated the aim of the statutory scheme (to confer such a right of appeal) 

                                                             
1 See, for example, the use of a section 30 order under the Scotland Act 1998 to put the legality of the 
Scottish Independence Referendum 2014 beyond doubt. 
2 The issue of legitimacy is particularly stark in Northern Ireland where ministerial powers are (as  it 
stands) to be conferred upon a UK Government that depends for its confidence and supply on a party 
– the DUP - from one side of the community. 
3 [2012] UKSC 58. 
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and was therefore unlawful (so-called ‘Padfield’ illegality).1 In the Public Law 
Project case 2  Lord Neuberger said that “the more general the words by 
Parliament to delegate a power,” even, he said, very broadly conferred Henry 
VIII powers, “the more likely it is that an exercise within the literal meaning of 
those will nevertheless be outside the legislature’s contemplation” and 
therefore unlawful. This, he said, strengthened the arm of Parliament by 
requiring the executive to act squarely within the purposes for which a 
statutory power had been conferred. In UNISON3 the Court developed the 
now well-established principle that even broadly conferred powers must be 
exercised not only according the express terms used by Parliament but also 
“the constitutional principles [the protection of fundamental rights and the rule 
of law] which underlie the text, and the principles of statutory interpretation 
which give effect to those principles” in holding that a Fees Order establishing 
fees to access the Employment Tribunal encroached unlawfully upon the 
common law principle of access to the courts. The Scottish Government is 
correct therefore to be cautious of the increased legal risk and exposure to 
litigation that accompanies the transfer of broad powers within complex 
statutory schemes. The Scottish Government and the Scottish Parliament 
must also take care not to pass the buck (and the expense) of scrutiny to the 
public in the form of post-legislative challenges (a form of scrutiny that by its 
nature is not systematic but which is contingent upon a challenge first being 
raised). Putting the two together: by arguing for a “simple and flexible” 
allocation of delegated powers as between the UK and Scottish Ministers in 
order to reduce that risk the Scottish Parliament should be careful to demand 
more from the Scottish Government as to how it interprets and intends to use 
those powers as well as to demand enhanced political scrutiny of their 
justification and exercise. 

Legislative Competence Post-Brexit 

The EUW Bill as Currently Drafted 

While the EUW Bill seeks to preserve the continuity of EU law in the immediate 
aftermath of Brexit (subject to any necessary amendments), the central point of 
withdrawing from the EU is to allow retained EU laws to be freely amended in future 
(subject to the terms of any future relationship with the EU or future trade deals).   

The Bill secures this objective for the UK Parliament by repealing the European 
Communities Act 1972 and declaring (in clause 5(1)) that legislation enacted after 
exit day will not be subject to the principle of supremacy of EU law.   

The assumption had been that Brexit would also increase the legislative competence 
of the devolved legislatures by freeing them from their current obligation to legislate 
compatibly with EU law.  However, while clause 11 of the Bill does remove this 
                                                             
1 Padfield v Minister of Agriculture, Fisheries and Food [1968] AC 997. 
2 R (on the application of The Public Law Project) v Lord Chancellor [2016] UKSC 39.  
3 R (on the application of UNISON) v Lord Chancellor [2017] UKSC 51. 
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obligation from the devolution statutes, it replaces it with a new provision which 
prohibits the devolved legislatures from modifying (or conferring power by 
subordinate legislation to modify) retained EU law.  A similar restriction is applied to 
the executive competence of the devolved governments by virtue of Schedule 3, Part 
1.  This new restriction is subject to the proviso that any modification that would have 
been within devolved competence immediately before exit day will continue to be 
within competence.  And it is also subject to a power for UK ministers via Order in 
Council (with the consent of the relevant devolved legislature) to remove particular 
elements of retained EU law from the scope of the restriction. 

The Scottish and Welsh governments have objected to this as a “power grab”, since 
it means– at least initially – that all competences currently exercised at the EU level 
will be repatriated to the UK level, even if their subject-matter is one which is in other 
respects currently within devolved competence, and with no guarantee (on the face 
of the Bill) that the devolved institutions will gain any additional competences as a 
consequence of Brexit.  The approach taken in the EUW Bill also creates some 
anomalous effects.  For instance, where EU directives have previously been 
implemented via devolved primary or secondary legislation, the devolved institutions 
will in future be prohibited from amending that legislation because it falls within the 
definition of “retained EU law”.  Similarly, devolved ministers may be able to amend 
legislation in areas within devolved competence under the ministerial powers 
conferred by the EUW Bill, but those amendments will subsequently become 
immune from further amendment by the devolved legislature because they too will 
fall within the definition of “retained EU law”.   

The UK government rejects the allegation of a power grab, arguing that scope of 
devolved competence will de facto be unaffected, and that more powers will in future 
be transferred to the devolved level.   

The UK Government is correct to say that the devolved institutions will be no more 
restricted in their competence than they are at present if the Bill is enacted in its 
current form.  However, this does not mean that the approach taken by the Bill has 
no impact on the devolution settlement.  There are a number of objections, both 
principled and practical, which can be made to clause 11 as it is currently drafted. 

1. It involves a shift from a system in which both the UK and devolved levels are 
subject to the constraints of EU law to a system in which only the devolved 
levels continue to be so constrained.  This fundamentally affects the balance 
of power between the two levels. 
 

2. While there a good arguments in principle for the development of new 
mechanisms to ensure co-ordination between the UK and devolved levels in 
order to replicate the unifying force currently exerted by EU law, this does not 
justify the allocation of all repatriated EU competences to the UK level.  It is 
implausible to suggest that common UK frameworks are required in all areas 
currently governed by EU law.  Moreover, if sufficient co-ordination could be 
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achieved to secure compliance with EU law without allocating all 
competences affected by EU law to the UK level, it is not clear why this 
should be necessary to secure co-ordination after Brexit. 
 

3. The approach taken by clause 11 would enable the UK government to 
determine unilaterally (as a matter of law) whether (and, if so, when) particular 
competences should be retained or devolved.  The devolved institutions 
would have a right of veto over the transfer of competences, but no right of 
initiative.  This contrasts with the co-operative approach to EU decision-
making which has developed since the advent of devolution.  Although 
participation in EU decision-making is in formal terms reserved to the UK 
level, the sharing of implementation powers in devolved areas has 
necessitated close co-operation between governments over the establishment 
of UK negotiating positions. 
 

4. Clause 11 would also alter the framework of the devolution settlements by 
replacing a cross-cutting constraint on devolved competence with what is 
effectively a new set of reservations.  It would also overlay the current 
reserved powers model of devolution with a conferred powers model in 
relation to retained EU law.  This is not a mere technicality; rather the 
reserved powers model is a central element of the constitutional strength of 
the current devolution arrangements. 
 

5. The approach taken in clause 11 would greatly increase the complexity 
involved in determining the boundaries of devolved competence.  In areas 
previously within EU competence, determining whether the devolved 
institutions had competence to act would involve a regard to five separate 
issues: 
 

i. Whether the subject matter generally fell within reserved or devolved 
competence; 

ii. The terms of any retained EU law, including any subsequent 
amendments by primary or secondary legislation; 

iii. The appropriate interpretation of retained EU law, by reference to the 
general principles of EU law (including, potentially, but not necessarily, 
post-Brexit decisions of the CJEU on the meaning of the underlying EU 
law instruments); 

iv. The extent of the obligations imposed on the devolved institutions by 
EU law as at Brexit day; 

v. The effect of any Orders in Council made under the EUW Bill to 
remove particular measures from the scope of the clause 11 restriction. 

This is likely to create a legal minefield, which may encourage further resort to 
UK rather than devolved legislation in order to avoid the risk of subsequent 
legal challenge (a challenge which may arise at any time, and in any 
proceedings, and which may be made by any party with an interest in the 
legislation). 
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6. The highly particularistic approach taken in clause 11 is also inappropriate in 
a constitutional division of powers, which ought to proceed on the basis of 
broad allocations of reserved and devolved powers, relying upon a robust 
system of intergovernmental relations to sort out inevitable overlaps and 
spillovers.  Instead, the approach in clause 11 pegs the limits of devolved 
competence to the way in which EU level competences had been exercised at 
a particular point in time (exit day).  This is not only inherently arbitrary and 
likely to become increasingly out-dated, but it is almost certain to have 
unintended and unpredictable consequences for both the devolved and UK 
governments. 
 

7. There are further uncertainties regarding the effect of the Bill on the vires of 
devolved legislation.  One issue is concerns when the limits of devolved 
competence are to be determined.  In relation to devolved legislation enacted 
before exit day, but subject to challenge after exit day, are the vires of the 
legislation to be determined by the scope of devolved competence at the time 
the legislation was enacted or at the point at which the challenge is raised?  
Further, what is the relationship between clause 11 and the provisions of 
Schedule 1?  If no challenge can be made to retained EU law on the basis 
that the underlying EU law instrument was invalid (Schedule 1, para 1), does 
this mean that the devolved legislatures are bound by retained EU law even if 
prior to Brexit they could resisted a challenge to the competence of legislation 
on the basis of the invalidity of the relevant EU law instrument?  Similarly, 
does the provision in Schedule 1 para 3 that there is no right of action in 
domestic law based on a failure to comply with the general principles of EU 
law apply to the devolved institutions?  Or is there such an action based on 
breach of the new prohibition on modification of retained EU law which will be 
inserted into the devolution statutes? 

Alternative Approaches 

The UK Government accepts that, because it alters the scope of devolved 
competence, clause 11 requires the consent of the devolved legislatures under the 
Sewel Convention.  The Scottish and Welsh Governments have stated that they will 
not consent to the Bill as it is currently drafted.  Northern Ireland currently has no 
devolved government, but if the institutions become operational again before the Bill 
is enacted, it seems likely that the Northern Ireland Assembly would also refuse to 
grant consent.   

If devolved consent is to be secured, some form of compromise over clause 11 
would appear to be essential.  A number of alternative approaches are possible: 

 The preferred approach of the Scottish and Welsh Governments is simply to 
remove the requirement to comply with EU law.  This would mean that the 
repatriation of EU competences would be determined by the current division 
between reserved and devolved (or excepted/reserved and transferred) 
matters in the devolution statutes.  They accept that some common 
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frameworks would be necessary, but argue that these should  be established 
by negotiation.  They could then be implemented either by parallel legislation 
in the UK and devolved parliaments, or by UK-wide legislation subject to 
devolved consent.  In order for this approach to work effectively, it would 
require the UK and devolved governments to trust one another and 
appropriate intergovernmental machinery to promote appropriate co-
operation.  Neither condition appears to be satisfied at present. 
 

 A second option would be for specific alterations to be made to the devolution 
statutes to re-reserve powers in areas where common frameworks are 
considered to be necessary.  This would give the UK institutions unilateral 
powers to establish new common frameworks, but it would be in keeping with 
the general approach taken in the devolution statutes whereby powers fall to 
the devolved institutions by default, unless there is a good reason to reserve 
them to the UK level. 
 

 A third option would be to replace the cross-cutting obligation to comply with 
EU law with new cross-cutting obligations, for instance to preserve the UK’s 
single market or to comply with international trade obligations.  This approach 
would have the advantage of flexibility, but there would be concerns about the 
unpredictable and potentially far-reaching nature of the constraints these 
might impose on devolved competence.1 
 

 A final option would be to retain clause 11 as it currently stands, but to make it 
subject to a sunset clause.  One difficulty in determining how repatriated EU 
competences ought to be divided between the UK and devolved levels is the 
uncertainty arising from the fact that the UK’s future relationship with the EU, 
and the obligations imposed by future trade deals, are not yet known, and 
may not be finally settled for some time after exit day.  The approach 
proposed in clause 11 could therefore be regarded as a transitional 
arrangement pending a more permanent recalibration of the devolution 
settlements.  However, a decision would still have to be made on what long-
term approach was most suitable, and the transitional period could potentially 
last for a considerable time. 

If no agreement is reached, and the devolved legislatures refuse to consent to the 
EUW Bill, the UK Parliament has the choice to respect their views and withdraw 
those aspects of the Bill which affect matters within devolved competence, or 
alternatively to ignore the absence of consent and enact the Bill anyway.  R (Miller) v 
Secretary of State for Exiting the European Union 2  confirmed that the Sewel 
Convention is politically binding only notwithstanding its recent statutory recognition 

                                                             
1 See further memorandum of evidence by Aileen McHarg to the Finance and Constitution Committee, 

Repatriation of Powers from the European Union and Common United Kingdom Frameworks, available at: 

http://www.parliament.scot/S5_Finance/Meeting%20Papers/FCC_PAPERS.pdf.  
2 [2017] UKSC 5. 

http://www.parliament.scot/S5_Finance/Meeting%20Papers/FCC_PAPERS.pdf
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in the Scotland Act 2016 and the Wales Act 2017.  Nevertheless, the fact of that 
recognition confirms that it would be a major constitutional step to override a refusal 
of devolved consent.  It might be argued that such a step would be justifiable as 
Brexit constitutes an abnormal situation falling outwith the scope of the Sewel 
Convention.  There is no clear constitutional understanding as to what circumstances 
are sufficiently abnormal to justify ignoring a refusal of devolved consent as the 
situation has never arisen before.  However, it is at least arguable that, given the 
seriousness of the constitutional issues at stake, lack of devolved consent should 
only be overridden in cases of necessity.  Clearly, it is not necessary that the EUW 
Bill be enacted in its current form in order to secure an orderly Brexit.   

If a refusal of consent were to be respected, the devolved legislatures would have to 
enact their own legislation to secure continuity of effect of EU law relating to 
devolved matters, and to enable the statute book to be corrected in the light of 
Brexit.  This would present no great conceptual challenges, but it could cause 
significant practical difficulties if a different approach to continuity of laws were to be 
adopted in relation to devolved and reserved matters.   

A further complication is that the devolved legislatures do not have the competence 
to amend the devolution statutes to remove their obligation to comply with EU law.  
Arguably, those obligations would fall away automatically once the UK ceased to be 
a member of the EU.  However, it would at the very least be untidy to leave the 
obligation on the statute book and to do so might create a risk of future litigation. 
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